1.1.

1.2.

1.3.

ANNEX 5

THE PLANNING DECISION

The Park has a scheme of delegation which allows development control
decisions to be made either by a committee of councillors or by a duly
authorised officer. Delegations to officers are subject to the:-

'GENERAL CONDITIONS OF DELEGATION FOR OFFICERS' which state:-

1.1.1. 'The delegations to officers set out in the following Appendices are subject
to the following

1.1.2. The powers delegated to officers shall be exercised in accordance with:
(a) the Standing Orders of the Authority;
(b) the Financial Regulations and Standards of the Authority;

(c) the appropriate Terms and Conditions of Service for the officers and
employees concerned;

(d) the Authority's adopted policies.

1.1.3. Where any matter involves professional or technical considerations not
within the sphere of competence of the relevant officer that officer shall
seek appropriate professional or technical advice before authorising
action.

1.1.4. Not relevant to this matter.

1.15. The delegated powers of the Chief Executive, Head of Department or
Section Manager may be exercised by any officer on his/her behalf in
accordance with his/her general directions.

Note: References in this scheme to enactments or any other legislation include
those enactments or legislation as amended or replaced.

At the time of this application, the relevant committee was called the
'Development Control Committee'. The Committee was comprised of 'all
members of the Authority who satisfy the Chief Executive that they have
completed approved fraining in planning matters. The Committee chair was
Councillor Mary Taylor and its Vice-Chair was Councillor Evan Morgan. Its terms
of reference are set out in the Authority's scheme and cover matters of
development control and planning enforcement.

The Scheme of Delegation at the time of this application also gave a delegation
to the 'Head of Conservation and Community Acting Individually'(my emphasis).
The scheme of delegation at the relevant time reads:



1.3.1

To determine all forms of planning and related applications and all
notifications submitted under the Town and Counftry Planning Act 1990,

the

Planning (Listed Buildings and Conservation Areas) 1990, the

Planning(Hazardous Substances) Act 1990 or under any related secondary
legislation EXCEPT the following:

()

(0)

(c)

(d)

(e)
(f)
(9)
(h)
(i)

()

(k)
(1)
(m)

(n)

those applications or notifications that any member of the Authority
requests be determined by the Development Control Committee
provided that such request is made to the Head of Conservation
and Community in writing specifying the grounds on which the
request is made and is received by the Head of Conservation and
Community within 15 working days of the date on which a weekly
list of applications proposed to be dealt with under delegated
powers has been sent to all members of the Authority;

those applications or notifications which the Head of Conservation
and Community considers should be dealt with by the
Development Control Committee;

those applications or notifications where the proposed
development does not, in the opinion of the Head of Conservation
and Community, comply with the statutory development plan and
it is proposed to approve the application or notification;

those applications or notifications where there is a written objection
from a statutory consultee which, in the opinion of the Head of
Conservation and Community, is significant and it is proposed to
approve the application or notification;

noft relevant in this matter;

not relevant in this matter.

To decline to determine applications for planning permission.
To determine applications for planning permission as invalid.

To request additional information be supplied by Applicants for
planning permission in accordance with the Town and Country
Planning (Applications) Regulations 1988.

To refuse applications for planning permission on grounds of
insufficient information being supplied.

Not relevant in this matter.
To discharge planning conditions.
To determine minor amendments to approved plans.

Not relevant in this matter.



1.4.

(o)

(P)
()

(r)
(s)

()
(V)

(v)

(W)
(x)
(y)

(2)

(aa)

To determine the need for an environmental assessment in respect
of any development within Schedule 2 to the Town and Country
Planning (Environmental Impact Assessment) (England and Wales)
Regulations Act 1999 and fo determine what information is required
and should be contained in any environmental assessment under
those Regulations.

Authority to issue and withdraw

Requisition for information notices under Section 330 Town and
Country Planning Act 1990;

not relevant in this matter;

notices under Section 215 Town and Country Planning Act 1990
(land adversely affecting the amenity of an areaq);

not relevant in this matter;

requisitions for information under Section 16 Local Government
(Miscellaneous Provisions Act) 1976;

Not relevant in this matter.
Not relevant in this matter
Not relevant in this matter

To sign all decisions and other notices pursuant to a resolution of
the Development Control Committee or under the delegations in
this Part.

To authorise the making of agreements and accepting unilateral
obligations under Section 106 Town and Country Planning Act 1990.

16.-22 Not relevant in this matter.

Part Il is a delegation to the Head of Conservation and Community and the
Solicitor acting Jointly; and Part lll is a delegation to the Head of Conservation
and Community after consultation with the Chairman or the Vice-Chairman of
the Development Control Committee; Part IV is a delegation to the Head of
Conservation and Community and Strategy and Policy Manager Acting jointly.
This is to 'classify applications as departures from the Development Plan.

FURTHER DELEGATION

The Head of Conservation and Community may in writing delegate any of his
powers set out in Parts | fo V above to the officers named below:

Development Control Officer
Area Planning Advisor



2.2.

2.3.

2.4.

Enforcement Officer

Buildings Conservation Officer
Farm Conservation Officer
Woodlands Officer

The Park also has a system which is not documented in the scheme of
delegation, which is a periodic meeting between planning officers and the Chair
and Vice or Deputy Chair of the Development Control Committee. This is
colloquially called the 'Delegation Panel' though it is documented as 'Meeting
with Chair/Deputy Chair Development Control.” | have been provided with a
flowchart which | am informed was approved at a Meeting of the Park Authority
which shows that this meeting is infended as a 'check process' on the use of
delegated powers by officers in cases which are not in accord with the
Authority's Development Plan.

There are a number of general difficulties with this Scheme of Delegation:-

2.3.1. The delegation to the Head of Conservation and Community Acting
Individually is clearly intended to be in contrast to the joint delegations
which follow. However there is a danger that a Court would interpret this
as specifically taking the delegation outside the general terms of
delegation for officers, which specify that officers should consult others in
certain circumstances prior to making any decision.

2.3.2. Recommendation:- the wording of this delegation should be reviewed
accordingly.

2.3.3. Further delegation in this section of the scheme is limited to a specific list of
officers. This overrides the general terms of delegation which state that 'The
delegated power (of any named officer).. may be exercised by any officer on
his/her behalf in accordance with his/her general directions. Even if this was not
the case, all the officers | spoke to thought that the Head of Conservation and
Community had authorised officers to act on his behalf, but no-one could
actually point to any documentation thereof and there was nothing on the file.
The formal tifle of the case officer in this matter was 'Area Planning Manager',
which is not one of the listed permitted further delegations.

2.3.4. Recommendation:- the wording of this delegation should be reviewed
accordingly

2.3.5. Very few of the delegations in the scheme are formally subject to consultation
with the Chair or Vice Chair of the relevant Committee.

2.3.6. Recommendation:- the wording of this delegation should be reviewed
accordingly.

Nevertheless, the ‘Delegated Panel' which consists of the 'Chairman and
Deputy Chairman' meets at least fortnightly and seems to consider a very large
number of the planning applications that would otherwise be dealt with by
officers using delegated powers. There is much confusion about the role of the
delegated panel. Some participants seem clear that the Panel meets fo



2.5.

2.6.

2.7.

2.8.

consider whether or not a decision ought correctly to be taken by officers under
the scheme of delegation. Others are equally clear that the panel 'approves'
the actual decision to be taken by officers. The 'minutes’ of the Panel, which
differentiate between 'delegated to permit' and 'delegated to refuse' and 'to be
considered by Committee’, for example, seem to bear this version out.

| am informed that the Panel is an informal meeting, nevertheless attended by a
committee clerk. | am further informed that a planning officer puts together a list
of cases to go to panel and that this list is typed up as an agenda by the
committee clerk. A note of the agreed decision at the Panel is then made
which appears entitled 'Decision’ on the 'minute’. All the member and officers
that | spoke to were of the view that once this 'Decision' had been taken, the
officer could not change it. This would seem to indicate that the decision is
taken at the Panel meeting. The committee clerk keeps a handwritten note of
the proceedings but these are only typed up on request, which | am informed, is
quite rare. There were no handwritten notes on file for the meeting of 13th May
2005, when this matter was considered at the panel. These were the only notes
'missing' from the file. The 'Agenda’ for this meeting has 9 applications on it. All
have descriptions except for this matter which is simply listed as P20617 Gilestone
Farm. The decision is 'delegated to permit'. It is extremely unusual for an item to
appear without a description and no officer could remember any other instance
of this. There was no other example in the sample | scrutinised. The committee
clerk was firmly of the view that she would not have added an item without its
relevant descriptor.

As previously mentioned, the file for this matter shows an email to the Community
Council dated 16th may which states:" P20617 - application went before the
chair and deputy chair of planning on Friday and has been permitted.'

The file also shows two documents entitted DELEGATED DECISION REPORT. One
appears to be an earlier draft of the other, though it is undated. A number of
different views were held as to the use of, and status of, these reports. The case
officer for this matter informed me that it was a 'pro-forma' report that he had
devised to assist the Panel's proceedings. However the report refers to a
response from the Environment Agency(The Agency) which is date stamped as
received by the Park after the date of the Panel meeting which considered this
matter. | have not been able to ascertain on what basis the timing of when a
matter is placed before the Panel is made. All the officers | spoke to had
differing views on this. It seems quite unlikely that a matter would ordinarily be
taken to this panel before all the responses from the statutory consultees were
received, as would seem to have occurred in this case. | can see no reason why
there was a need to do so in this matter and several reasons why it was
inappropriate, given the location of the application site and the likely flood risk
issues. .

| was also informed that if the Panel members did not 'like' the decision the
officer proposed to make then it would be referred to the Committee. the
officer saw this as a gesture of goodwill by the officers to the Councillors and he
was of the view that the 'ultimate power' to decide was with the Head of



29.

2.10.

2.11.

2.12.

2.13.

Conservation and Community.

All the officers and Councillors | spoke to about the panel were of the view that
the 'decisions' 'made' at the Panel 'bound' the officers, in the sense that, for
example, a 'delegated to permit' decision could not be changed by the officer
to a refusal without going back to the Panel. On this basis, the actual decision
to allow this application was made on the 13th May.

It is not clear what the function of the DELEGATED DECISION REPORT actually is. |
was told variously that they formed the basis of the discussion at the Panel, that it
did not often go to Panel, that it never went to Panel and that it was the record
of the officer's delegated decision.

2.10.1. Recommendation: that the Park clarify the purpose of the delegated
report as a matter of urgency.

In this matter, the DELEGATED DECISION REPORT summarises a number of
responses from the consultation process. These summaries are not accurate and
give an erroneous impression. As previously stated, the report would seem to
have been complied after the 13 May Panel meeting. However, all the officers
and one of the Councillors involved seemed to recollect that this matter went
before a further Panel meeting. There is no record of this. The committee clerk
informed me that if a matter is raised at the meeting, she adds it to the agenda
as a matter of course. As most of the participants recollect another meeting, it is
possible it was not an actual panel meeting. Avoidance of this sort of
misconception can be achieved by formally constituting and minuting such
meetings. One of the area managers informed me that she had recommended
at the Panel (or possibly this was a subsequent meeting) that this application
should be dealt with at the full committee and that this suggestion was aft first
agreed to and then subsequently changed back as the view was that as the
Panel had agreed to permit that view should stand. The front of the file bears
this out as it is marked delegated, which is hatched out and then committee
which is also hatched out and also marked delegated several times.

The recollection of the attendees differs which is unsurprising given the passage
of time. However, one recollection is worthy of note. The Chair is very definite
about her recollection of the numbers discussed at the panel. Her clear
recollection is that 15 caravans was the number recommended and not 50. This
further highlights the need for formal minutes of such meetings. This is also
interesting in the light of the 'error' over the existing permission for the
neighbouring Talybont farm, which did have an existing permission for 15 tents
and 15 caravans. Although in later correspondence the view is expressed that
there was no confusion in the case officer's mind, this error does seem to have
been of some influence.

The Councillors both recollect there being an emphasis on the 'relocation' point
and the assertion that this application would give the Park some control where
previously it would have had none. The Councillors both thought that the
consent would be for organised groups in fents erected for the summer months.



2.14.

2.15.
2.16.

2.17.

In the course of several interviews, it was clear that there was often
disagreement between the officers attending the Panel meeting. This is a
particular concern as it is essential that Councillors get clear and consistent
advice on decisions which affect the rights of individuals. The Park should ensure
that these meetings are clearly advised by an officer who has sufficient seniority
to advise as appropriate. Legal advice should also be available if the meetings
are, as seems to be the case, mandating the officers to make a specific
decision.

In this case the application was minuted as 'Delegated to Permit'.

The Scheme of Delegation has a number of exceptions to the officer's ability to
make delegated decisions, even assuming that the delegation has been
correctly sub-delegated to the officer who 'made' this decision. The scheme
reads at c):- those applications or notifications where the proposed
development does not, in the opinion of the Head of Conservation and
Community, comply with the statutory development plan and it is proposed tfo
approve the application or notification'. This application does not, o my mind,
comply with a number of local policies, such as Policy T/, nor with TAN 15.
However, the wording of the scheme of delegation is such that it may be
possible to argue that the officer does have delegated powers unless the
application proposal does not comply with the 'statutory development plan'. |t
seems likely, in the light of Councillor's views as expressed to me, that the
intention is that officers do not decide matters which are in breach of any
planning policy.

2.16.1. Recommendation:- that the Scheme of delegation is reviewed so that it
accurately reflects the intentions of the Park Authority.

The DELEGATED DECISION REPORT in this matter is actually signed by Maxine
Lewis. | was informed that this was because Mr. Eacock was absent from the
office. | was informed that due to pressure of work there was no opportunity to
review the decision before it was 'signed off'. This is the actual decision made by
the Park. The person making it was neither the relevant case officer, nor his line
manager and was not cognisant of the facts of the case. The decision would
almost certainly have been susceptible to a challenge by way of judicial review.

2.17.1. Recommendation:- that the Park review the role of the 'delegated panel'
as a matter of urgency. That its role and function be clearly set out in the
scheme of delegation, and that all its deliberations be formally minuted.
If the Panel is to be a decision-making body, that the Park reviews the
information necessary to enable its Councillor members to make proper
decisions which are complaint with 'Wednesbury' principles. (Associated
Provincial Picture Houses v. Wednesbury Corporation [1948]). If the
Panel is to be a 'check' on whether the officer can properly make the
decision within the scheme of delegation, then the Panel's deliberation
should be directed to that scheme and the minutes should reflect the
decision being delegated under a particular part of the scheme. If the
application is, for example, stated to be within policy, then the policies



2.17.2.

considered should be stated in detail and not just as fitles.

Delegated decisions should be made available to the public. The
decision reports should be made by the correct officer, properly
delegated and be Wednesbury complaint. The decision reports should
correctly summarise the facts and any objections and comments and
the conditions recommended should correctly reflect the consultation
process or give good reasons why they do nof.



